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Introduction 

Exceptions and limitations to copyright are legal restrictions on the exclusive right of owners not to be applicable on certain specified situations. Since copyright law governs the right of control and distribution of copyrighted works the owner gets complete monopoly right over the use of materials which would be prejudicial to the interest of users to have access to knowledge in the absence of the authorization of the owner. As a result of the existence of these two conflicting interests, viz. the right of the owner to have monopoly right over the work and the right of users to have access to knowledge through the free flow of information, the role of the appropriate copyright law is to strike the correct balance incorporating flexibilities in the protection and use of the works to accommodate these interests. The purpose of providing exceptions and limitations to copyright is therefore to allow users to have lawful access, under certain conditions, to use a work without requiring authorization from the copyright holder but respecting the basic rights of the latter.

The protection of exclusive copyright ownership in the absence of exceptions and limitations prohibits unauthorized access to copyrighted content and affects education in general and higher education in particular. Particularly in the current situation where we are witnessing the development of stronger national as well as international copyright enforcement mechanisms, higher education establishments the mission of which is promoting human and economic development through dissemination of knowledge would be highly restricted from achieving their objectives due to lack of access to materials unless adequate exceptions and limitations, including limitation of the period of protection and  permitting free use of protected works for educational and research purposes, are put in place. Most importantly, without exceptions and limitations the problem could be severe in developing countries like Ethiopia where universities and colleges are in the beginning phase with serious scarcity of materials and resources to secure the necessary collections through purchases. 

Considering the Ethiopian legal regime governing exceptions and limitations to copyright in light of its adequacy to give access to materials for the achievement of the goal of higher education in the country is the main objective of this article. 

The article employs the analysis approach based on the relevant provisions of existing copyright law of the country and data collected from representative public as well as private universities offering regular and distance education.

The discussion in the article consists of three parts. The first part deals with the historical development of copyright regime and the fundamental features of copyright protections provided under the past copyright system of Ethiopia. The second part, which is devoted for the assessment of the current copyright regime, mainly deals with exceptions and limitations as enshrined under the provisions of the Ethiopian copyright law in light of its adequacy to strike the correct balance in protecting the rights of the copyright owner and providing access to knowledge to develop higher education. The third part deals with the conclusion of the article setting out important findings including the gaps and weaknesses in the law, and the present status of universities in terms of access to materials, and the recommendations for improvement to benefit universities from exceptions and limitations.  

Part I:

Historical Development of Copyright Protection in Ethiopia

A.
Pre-Civil Code Development 

The need for the establishment of a copyright system in a certain jurisdiction is interrelated with the level of development of literature and education coupled with the founding of the printing press. This means the legal recognition of property rights in literary and artistic works in the modern sense presupposes a well developed society. 


The history of literature in Ethiopia is an important component of the introduction in to the country and development of Orthodox Christianity from abroad in the fourth century. According to one writer, after the acceptance of Christianity even the fortune of kings was interwoven by historical association and mutual interest with those of the church.
  Even though Ethiopia had its own Sabian scripts by which some engravings were made on stones, there are evidences that formal writing started after the acceptance of Christianity
. The main reason for such development of writing after this period may be attributed to the conviction of the then religious fathers of the role of religious writings in the language of the society to spread the religion in the country. Due to this reason the translation of the religious books into the language of the country was found to be necessary. 


Hence, the New Testament and the Old Testament were translated consecutively from the Syrian language in to Geez Language which was the language of communication of the then government of the Axsumite Empire which was the designation of the then Ethiopian state. Beginning from that time the Ethiopian literature became a literature of translation
 and the engagement of writers almost fully into the activity of translation could have highly contributed to undermine the emergence of the literature of national origin. 


The unique characteristic of the then Ethiopian translators was the deliberate omission of their names from appearing in the translated work, may be for the reason of modesty.
 In addition to the modesty of translators, even some present religious practices indicate that there was strong belief that translations or works done with the view of serving the religion were considered as public domain since their creation making the name of the writer irrelevant at least for the purpose of claim of protection of rights on the work. This means the main objective of translating works of foreign origin was to serve religious purposes. Because of this one Ethiopian scholar has stated that there is no country like Ethiopia on which religion had put strong influence on literature.
 This situation had given the freedom to the upcoming translators and writers to use freely the anonymous or pseudonymous or works bearing the name of the author, and as a result the indigenous concept of copyright could not easily develop out of this situation for a long time.

Moreover, the religious practices and ceremonies have been conducted by orally repeating religious principles and teachings embodied in religious books which led to the development of the belief with in the religious community that copying is not an act to be condemned. Therefore, one can say that the initial stage of the development of literature which was almost exclusively devoted to religious writings, particularly to translation, was not against copying from previous works since it was considered as work of spreading the religion. In fact the copying of the scholarly works by others gave the author the feeling of being recognized and respected rather than that of an infringement of his right. The only customary obligation imposed on users of such works, particularly traditional church school students, was the responsibility of copying down without the slightest alteration, which could serve the purpose of passing down literary and artistic heritages to generations
.


The ancient development of art in Ethiopia is also mainly attached to the paintings and drawings in churches and monasteries which were considered as public domain as soon as the completion of the work without giving any room for the emergence of the concept of the protection of the rights of the creator. Drawers and painters of religious works used to draw or paint as an aspect of their religious duty and to dedicate their works as the exclusive property of the church and the same is true for next drawers and painters who may even follow or copy the styles of previous creators but still dedicating the work for the service of the church. The striking similarity of the ancient church drawings and paintings that one can observe till present is probably the result of the free reproduction of previous works due to the absence of the prohibition of copying. 


The other important point that may be raised as a contributing factor in connection with the absence of any restrictions on the use of literary and artistic works of others in ancient Ethiopia is, may be, the absence of economic value of the creations of the mind at the time due to the non existence of the printing press and the low level of literacy of the society. 

  
However, unlike the case of other literary creations and artistic works the creation of Quene
 has been required by the custom of the church to be absolutely original without any minimum tolerance even to the smallest addition from the previous works of others. Since each created quene is attributed to the name of the author and a title of distinction may be designated to the creator no body was allowed to make use of any expression or part of it. 


Along with the development of quene strong customary social sanction by the learnt church community against users of the works of others developed making the act shameful and resulting in public disgrace to the user.
 The quene has been required to be created instantly at the time of the happening of a certain event and the practice of the creation of such quene has been the exclusive domain of the Ethiopian Orthodox Christian Church for the last several years. The language used to create such quene has been Geez, which was the language of ancient Ethiopia but today it is used only as the liturgical language of the Ethiopian Orthodox church
. The important point worth noting at this juncture is that, even though the secular aspect of queen literature has developed in other Ethiopian languages through time, this form of the religious instant creation of queen has not been inherited by other major Ethiopian languages. The other important point in this connection is the uniqueness of the prohibition in the sense that it does not make distinctions between fair and unfair uses; and authorized and unauthorized users. In other words, authorized or fair practice, a term introduced under the Ethiopian Copyright Law of 2004, was not known in the domain of quene. This shows that the purpose of the customary prohibition against the use of the quene of another person was not the protection of the right of creator it was rather to ensure the originality of the creation and to ensure that the creator qualifies to be designated as a quene creator. Thus contrary to the case of translated or original works and paintings, the protection granted to queen creations in traditional Ethiopia was absolute without giving any room for the development of the concept of authorized use or fair practice based on which the later generation could build the knowledge from the previous achievements. However, there has not been clear customary prohibition of faithful reproduction of a quene by indicating the creator so long as it is not incorporated into a new work, and available sources also do not indicate that its translation into any other Ethiopian language was condemned. 

When we consider the history of education in Ethiopia we can understand that its beginning is as old as the introduction of Orthodox Christianity into the country. But the education system for several hundred years since its beginning was limited only to church education until the introduction of modern education system by Emperor Menelik II and the opening of the first school in the country in 1908.
 Accordingly, history shows that the church developed an elementary system of education based on exclusively religious curriculum which served the needs of the church as well as the spiritual and secular needs of the society in general.
 Since the church education was based on the religious books, the question of access to materials for teaching and the problem of copyright protection were not relevant issues of the day. 


Modern elementary education continued since its introduction in 1908 in to the country with small growth until 1950 where there were about 500 elementary schools enrolling about 56 000 students.
 The endeavor to establish modern elementary education had gradually led to the founding of the first secondary school in 1941.
 Thus secondary education was to be a phenomenon only of the period after 1941.
 Since elementary and secondary education in the country was in the formation stage the problem of access to materials and its conflict with copyright protection could not be raised as a critical issue at the time. It should be underlined here that Ethiopia was not at this time a member of the Berne Convention neither was there any domestic legal instrument recognizing copyright protection.

Following the foot step of the development of modern elementary and secondary education, higher education was introduced into the country in 1950 when the University College of Addis Ababa was founded
. This obviously could demand the importation of foreign materials for teaching and research purposes. In addition to this the employment of expatriate staff who had the orientation about the concept of copyright protection could lead to the appreciation of the need for the consideration of the establishment of a copyright regime to govern the production and reproduction of relevant materials in sufficient quantity for the use of the institutions and to enable students and academic staff to get and use the necessary foreign or domestic materials for the purpose of dissemination of knowledge.

 
The other important factor which had contributed for the adoption of the future copyright system in Ethiopia is the establishment of the printing press a long time after the beginning of church education in the country. However, the introduction of the printing technology for the first time in 1906 could not be a landmark for the development of literary works in Ethiopia because the first introduced machine was not in such a level to be used for publishing books except small newspapers and government proclamations.
 On the other hand the limited experience gained in using this technology had encouraged the government officials and as result a modern printing press, named Berhanena Selam, was established in 1921.
 The introduction and gradual expansion of this industry has proved to be useful in many respects, inter alia, in facilitating the publication of religious book translated into the language of the country, the expansion of literary horizon, and extensive dissemination of knowledge in religious as well as secular life in the country. The status and conditions of literary and artistic works was determined by tradition until the passage of the law of the department of copiers in 1919.


This new development in general and the increasing number of printing press and production of newspapers in particular is believed to have led the appreciation of the need to regulate their establishment and production.
 It is also possible that a change of attitude came about as a result of increased contacts with the outside world during the nineteenth century.
 A combination of these could obviously lead to the inception of the concept of copyright in the country which could gradually develop into the recognition of the rights of authors by legislation.


From what has been discussed above we can understand that until early 1950s when the over all situation showed some sign of development in the area of education and literary works, the concept of copyright let alone its exceptions and limitations was little understood in Ethiopia
. But unlike this situation which hindered the development of indigenous copyright protection, quene creation obtained absolute protection as an exception due to the established prohibition within the learnt religious community of the use of a work by others including the creator himself. In appreciation of the ancient protection granted to quene one of the prominent religious scholars has stated that “had similar customary protection been extended to other types of literary and artistic works, higher cultural development than what we have achieved so far would have been possible”
. According to this scholar had the customary protection granted to quene been extended to other literary works a better indigenous copyright system could have developed to encourage more original works.  

       The basis for the development of the said free translation of works could be the assumption that religious works, whoever the translator might be, were deemed to be public domains as of their creation without the monopoly of anyone so that all the believers should have access. The content of quene creation on the other hand is not necessarily religious as it could be a praise or condemnation of something though the event in most cases could take place in relation to religious exercises so that the individual original creation must be protected in recognition of the creator and to encourage others to create absolutely original quene works. However, this approach of the ancient protection of translation and quene works has not been transplanted into nor made any influence on the present modern copyright law of Ethiopia as it will be discussed in section C below. 

Consequently, the long journey of underdevelopment in the area had ultimately led to the adoption of a copyright regime in the country.  It is therefore necessary to briefly consider the development and salient features of the first copyright law of Ethiopia in the following section.
B.
The Adoption of the Civil Code 
Ethiopia had undertaken fundamental legal reform by adopting different substantive and procedural modern laws imported from Europe in 1960s replacing the existing customary rules. The copyright law of the country was issued as an aspect of this reform and a component part of the country’s Civil Code but limited only to 28 Articles. Therefore, it should be noted that the law of copyright appeared for the first time in the legal history of the country with the issuance of this Civil Code.

One of the fundamental features of this copyright law is its heavy dependence on foreign and more particularly, French legal concepts of the Law of March 11, 1957.
 This copyright law, though incomprehensive, lays down the basic principles of copyright protection. More importantly, the law has provided about exceptions that restrict the rights of authors in favour of public interest. These limitations relate to, inter alia, the use of a work for education and research purposes, free performance of a work at family gatherings or schools, free reproduction of public speech but only for fifteen days, free reproduction in the mass media of articles of topical interest.


However, this law has taken a unique position in denying the author the exclusive right of translating his work and preventing others from undertaking unauthorized translation by others. Thus, unlike copyright laws of many countries and major copyright conventions, the Copyright Law of Ethiopian of 1960 has denied authors of their rights to authorize the translation of their original literary works.
 But there were only limited attempts during the period of the applicability of this civil code to translate foreign works in to an Ethiopian language which could benefit the public in general to have access to knowledge. Had this right of translating existing works without seeking the permission of the author provided under the 1960 Civil Code been maintained by the present Ethiopian law, several works could have been translated into different languages of nations and nationalities of Ethiopia which are currently used in secondary schools and in university level educational system to some extent to make scarce materials available and facilitate access to knowledge.

     The important question one may raise in this connection relates to the source of this unique stand of the 1960 Ethiopian copyright law. Firstly, from the reading of the relevant provisions of the 1957 Copyright Law of France which has heavily influenced other provisions of the Ethiopian law, we clearly understand that it expressly grants authors the exclusive right to authorize translation of their works. Thus it may be concluded that the Copyright Law of France is not the source of the unique stand of the Ethiopian copy right law which denies authors the right of prohibiting unauthorized translation of their works.


It is therefore possible to argue that the practice in ancient Ethiopia which fully permitted the translation of religious or other anonymous works could have influenced either the drafter or the legislative organ of the time to deny the author to prohibit translation of his work. In addition to this it is also possible to argue that the denial of the exclusive right of the author to prohibit the translation of his work is an indigenous origin which was deliberately incorporated into the law to give the people easy access to knowledge through translation with due consideration of the multi-lingual society of Ethiopia.
 It is under these circumstances that the internal and external dynamics including the development of literary works, expansion of the music industry, the introduction of the copying technology, the expansion of education, and Ethiopia’s preparation to join the WTO necessitated the issuance of a more comprehensive copyright law of the country in 2004, which is discussed under part two of this article. We will therefore concentrate to the analysis of the exceptions and limitation as are enshrined in this law in light of their sufficiency to access to knowledge and contribute for the development of the present higher education system in Ethiopia in the following sections.  
C.
Developments Since 2004

1.
The 2004 Copyright and Neighboring Rights Proclamation

The period preceding the promulgation of the Ethiopian Copyright Law of 2004 was predominantly characterized by a growing gray business in the copyright industry of which the music industry (both audio and visual media) is the strongest. The music industry was not even within the reach of the law enforcement bodies and as a result of which infringement of copyright was widespread to the extent that right holders had to opt for public appeals through demonstration and other activities. In order to get the attention of the public in general and the law maker in particular, stakeholders in the copyright related industry led by those in the music industry even agreed not to publish their works. It was with this background that the lawmaker finally decided to enact the current copyright law which is strongly shaped by considerations of the music industry. 

Because of developments in the copyright industry especially in the area of the music industry
 in Ethiopia and the growing demand from members of the industry for a new strong legislation, the 2004 Copyright and Neighboring Rights Proclamation, Proclamation No. 410/2004, was issued. The preamble of this legislation stipulates that: the law acknowledges the fact that literary, artistic and similar creative works have a major role to enhance the cultural, social and technological development of the country. Further, the law stipulates that it was also found necessary to protect works that make literary, artistic and similar creative works productive by recognizing neighboring rights by law.


The law entered into force on the 24th July 2004. The law defines important terminologies, and determines the scope of application and the subject matter not protected. The law acknowledges the protection of economic and moral rights of authors.  According to Article 7 of Proclamation No. 410/2004, the author or owner of a work has the exclusive right to carry out or authorize the following acts in relation to the work: reproduction of the work; translation of the work; adaptation, arrangement or other transformation of the work; distribution of the original or a copy of the work to the public by sale or rental; importation of original or copies of the work; public display of the original or a copy of the work; performance of the work; broadcasting of the work; and other communication of the work to the public.


The law has introduced originality and fixation as the two requirements for protection; stipulates what moral rights are
; lists down the limitation and exceptions to copyright; the manner of assignment and licensing of economic rights; governs neighboring rights; and how copyrights are enforced.
2.
Developments in the Area of Criminal Sanctions 

In relation to criminal sanctions, Article 36 of the Ethiopian Copyright Law provides that unless otherwise heavier penalty is provided for under the criminal law, whosoever intentionally violates a right protected under [the Copyright] law shall be punished with rigorous imprisonment of a term not less than five years and not more than ten years
. When the criminal act is attributable to gross negligence, the act is punishable with rigorous imprisonment of a term not less than one year and not more than five years
. In addition to the punishment of imprisonment, the seizure, forfeiture and destruction of the infringing goods and of any materials and implements used in the commission of the offence are part of the punishment
.

Following the promulgation of the 2004 Copyright and Neighboring Rights Law, the Ethiopian Criminal Code Proclamation No. 414/2004 was issued. Title II of this Criminal Code deals with economic and commercial crimes. Chapter I of this title addresses crimes against intangibles which include trademarks infringements, declaration of origins, designs or models (Article 720) and infringement of rights relating to literary, artistic or creative works (Article 721). Sub-Article (1) of Article 721 of the Criminal Law provides that "[w]hoever,  apart from cases punishable more severely by another provision of  this Code, intentionally violates laws, regulations or rules issued in relation to rights on literary, artistic or creative works, is punishable with rigorous imprisonment not exceeding ten years. Sub-Article (2) of this Article on the other hand provides that, [w]here, the act is committed negligently, the punishment shall be simple imprisonment not exceeding five years"
.

D.
Ethiopia's Accession to IP-Related International Treaties

Currently the Government of Ethiopia is making preparations to join the World Trade Organization (WTO). In order to facilitate accession to WTO, the pertinent ministry which auspices the accession process, i.e. the Ministry of Trade and Industry, has formed a technical committee and a steering committee. These committees, among other things, have in the past examined whether the IP legislations of the country are in line with the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement). Sine the major laws on intellectual property issues are new and drafting of these laws was done by consulting pertinent international instruments
, the need to conduct a major revision in line with TRIPS Agreement might not be necessary. However, there is a need to conduct a systematic revision so that local laws won't grant more than what is stipulated in international instruments as minimum rights.
Despite its readiness to join WTO, Ethiopia has not yet acceded to international instruments in the area of intellectual property in general and copyright in particular.  Accession to these international treaties is under consideration by the Ethiopian Government. The Government is also studying the impact of those international treaties whose accession by the country is necessary for the compliance of the national intellectual property system with the TRIPS Agreement. One such instrument is the Berne Convention. TRIPS Agreement in Article 9 provides as follows: "Members shall comply with Article 1 through 21 Berne Convention (1971) and the Appendix thereto. However, Members shall not have rights or obligations under this Agreement in respect of rights conferred under Article 6bis of that Convention or the rights derived therefrom." As a result, national copyright laws of Member Countries must comply with the substantive copyright law provisions of Berne Convention. This obligation applies also to Ethiopia
. The following discussions on exceptions and limitations to copyright in Ethiopia are made in light of the applicability of the pertinent provisions of the TRIPS Agreement and the Berne Convention.
Part II:
Exceptions and Limitations to Copyright

A.
General Discussion

Besides the definition of terms, the rights copyright creates, criminal sanctions it imposes in case rights conferred by virtue of the Copyright Law are violated, Ethiopian Copyright Law also regulates the limitations and exceptions imposed on the rights of authors. The major limitations and exceptions are reproduction for the following purposes: reproduction for teaching
; reproduction by libraries, archives, and similar institutions
; quotation
; reproduction, broadcasting and other communication to the public for informatory purpose
; reproduction and adaptation of computer program
; importation for personal purposes
; reproduction for personal purposes
; and other reasons
.
B.
Nature and Extent of Copyright Exceptions and Limitations
1.
Teaching Exceptions and Exceptions in favor of Libraries

a)
Teaching Exceptions

- Reproduction vs. Utilization

Under Ethiopian Copyright Law, according to Article 11, the owner of copyright cannot forbid without exceeding fair practice and the extent justified by the purpose a reproduction of a published work or sound recording for the purpose of teaching. Further, the law requires that a copy made for purposes of teaching shall indicate as far as practicable the sources of the work or sound recording reproduced and the name of the author. The corresponding Berne Convention provision is Article 10(2). According to this provision, it shall be a matter of legislation in the countries of the Union, and for special agreements existing or to be concluded between them, to permit the utilization, to the extent justified by the purpose, of literary or artistic works by way of illustration in publications, broadcasts or sounds or visual recordings for teaching, provided such utilization is compatible with fair practice. This exception introduced by the Berne Convention has not been touched upon by subsequent international instruments.

With regard to the types and forms of utilization, both legal instruments use different terminologies. Article 10(2) of the Berne Convention uses a concept which allows broader interpretation. The key concept in this regard is the concept "utilization". Accordingly, reproduction, translation, adaptation of the work, and other related rights fall within the meaning of utilization used in this provision. Unfortunately, same is not true under Ethiopian Law. Here, as opposed to the Berne Convention, teaching exceptions apply to the reproduction of published works and sound recordings only. This conclusion could be arrived at based on the definition of the term "reproduction" in the same law
. According to Article 2(25) of Ethiopian Copyright Law, "reproduction" means the making of one or more copies of a work or sound recording in any manner or form, including any permanent or temporary storage of work or sound recording in an electronic form. It could be argued that the pertinent provision under the Ethiopian Copyright Law limits the types and forms of utilization and does not cover, for example, the translation, and adaptation of a work. The result is that one can not invoke the teaching exception provision in order to translate copyrighted works.
- Amount to be reproduced

The teaching exception under the Ethiopian Copyright Law does not put any limitation with regard to the amount which can be reproduced from a given work. The absence of such restriction (so-called limitations on limitations) allows the possibility of reproducing the whole or substantial part of a copyrighted work. So long as the reproduction does not exceed "fair practice"
 and so long as the extent of reproduction is justified by the purpose, reproduction of the whole or substantial part of a copyrighted work is allowed. There is also an opposing view which argues that reproduction of a whole or substantial part of a copyrighted work is not allowed
.

- Teaching: conventional vs. other teachings

The other important point in this regard is the meaning attached to the word "teaching". As per Article 11 of the Ethiopian Copyright Law, the word "teaching" could be interpreted to cover both conventional face-to-face teachings and distance education. But according to the wording of Article 32(c) of the same law the rights of performers, producers of sound recordings, and broadcasting organizations does not cover, inter alias, the reproduction solely for the purpose of face-to-face teaching activities except for performances and sound recordings which have been published as teaching or instructional materials
. As a result, performances and sound recordings meant for distance education do not enjoy the teaching exceptions under Article 32(c). Since it is not possible to depart by way of interpretation from the spirit of the law which is clearly formulated, we have to accept the rather restrictive limitation put on the rights of performers, producers of sound recordings, and broadcasting organizations. But one can legitimately ask why the legislator has not defined the term "teaching" in Article 11 of the Copyright Law. The writers argue that the absence of such definition like the one we have in Article 32(c) should allow a broader interpretation to be accorded to the term "teaching" under Article 11. Accordingly, the exception under Article 11 could be enjoyed both by conventional face-to-face teaching and other modes of education, including distance education
.

- Number of copies

Neither the Ethiopian Copyright Law, nor the Berne Convention restricts the number of copies which could be made for the purpose of teaching
.

b)
Libraries, Archives and Similar Institutions

- Open collection requirement

In line with the teaching exceptions, one has to raise the exception provided to the libraries, archives and similar institutions. This issue is governed under Article 12 of the Ethiopian Copyright Law. Accordingly, an owner of a copyright cannot forbid a reproduction of a work by a library, archive, memorial hall, museum or similar institutions whose activity directly or indirectly is not for gain. Such reproduction is allowed only of a published article, short work or short extract of a work to satisfy the request of a physical person. Before libraries could grant permission the following conditions have to be met: that the library or archive has to be satisfied that the copy will be used solely for the purpose of study, scholarship or private research; the act or reproduction is an isolated case occurring, if repeated, on separate and unrelated occasion; and there is no available administrative organization which the education institution is aware of which can afford a collective license of reproduction.


For libraries to enjoy this exception, they have to be institutions which are not working for gain. Meaning these institutions must fulfill the "open collection" requirement. Such a limitation, if not properly applied, has the potential danger of negatively affecting the libraries of private educational institutions. Since these libraries are part of commercial institutions, the requirement of "working not for gain" could put a restriction to the application of this exception to such institutions. The writers argue that the libraries have to be seen as an extension of the teaching institutions which enjoy the teaching exception under Article 11. If one is allowed to meaningfully utilize the exception under Article 11, even libraries of private educational institutions should be allowed to enjoy the exception under Article 12.

- Purpose of the reproduction

Such a reproduction is allowed only to preserve and, if necessary to replace a copy which has been lost, destroyed or rendered unusable in the permanent collection of another similar library or archive. Further, such reproduction is allowed where it is impossible to obtain a copy under reasonable condition, and the act of reproduction is an isolated one occurring and if repeated on separate and unrelated occasions. With regard to reproduction for another library or archive, there are practical problems the writers have discovered. Following the establishment of new law schools in the regions, lack of teaching and reference materials became acute. In order to address this problem, the new law schools had to deploy staff, both academic and administrative, in some cases, together with copy machines to Addis Ababa University Law School, the oldest law school in the country, in order to make new copies of materials available at the later facilities. These actions were not conducted to preserve or replace a copy which has been lost, destroyed or rendered unusable in the permanent collection of the newly established law libraries. The new institutions which were involved in the reproduction of these materials are public institution and fulfill the "open collection" requirement discussed above. And the reproduced materials are materials which cannot be obtained in any market
. Despite the fact that one of the requirements, i.e. impossibility of obtaining in the market, is met, the whole activity is even in light of the standards set in the Ethiopian Copyright Law illegal. Given the reality on the ground, the writers appeal for the relaxation of this exception.

- Supervised reproduction

Article 12 of the Ethiopian Copyright Law does not regulate the manner how supervised reproduction, i.e. reproduction by using copy machines of the libraries, archives, museums, etc, is to be made by users of these institutions. The writers contend that when these institutions make copy machines available, they have to display a notice to the effect that reproduction may be subject to copyright law. In these cases, meaning where such a display of copyright notice has been made, these institutions should not assume any liability for copyright violations
.

2.
Quotation Exceptions

Ethiopian Copyright Law has introduced the quotation exception. Article 10 of this law provides that the owner of copyright cannot forbid the reproduction of a quotation of a published work. The quotation shall be compatible with fair practice and does not exceed the extent justified by the purpose. Source and name of the author shall be indicated. The corresponding Berne Convention provision is Article 10(1). According to this provision, it shall be permissible to make quotations from a work which has already been lawfully made available to the public
 that their making is compatible with fair practice, and their extent does not exceed that justified by the purpose, including quotations from newspaper articles and periodicals in the form of press summaries. Like the issue of teaching exception discussed before, quotation exceptions under both legal instruments use different terminologies. Under the Ethiopian Copyright Law it is the reproduction of a quotation which falls within the exception clause. Under the Berne Convention it is the making of quotations which falls within the meaning of Article 10(1). Quotations could be made at different occasions. They could be made in books, booklets, articles, newspapers, speeches, lectures, sermons, broadcasts, performance, etc. As a result of the variety of ways available to make quotations, there are various rights which could be affected by such an exception. It is as a result of this possibility that this provision of the Berne Convention uses the term "making", a term which has a broader meaning. Following the wording of Article 10 of the Ethiopian Copyright Law, it is only the reproduction right of copyright owners which is affected. 

Quotations could be made only from a published work
. The corresponding provision of the Berne Convention allows the making of quotations from a work.
Apart from the general requirement of fair practice and purpose, nothing has been regulated with regard to the size of the quotation and the purpose for which the quotation could be made.

3.
Works of Oral Nature

Works of oral nature are those works like speeches (could be political speech and/or speech delivered in the course of legal proceedings), lectures, addresses, and sermons. Ethiopian Copyright Law, by virtue of Article 2(30)(b) in conjunction with Article 6, has defined oral works as works within the meaning of the Copyright Law. Hence, oral works enjoy copyright protection. The corresponding provision of the Berne Convention is Article 2(1) which defines lectures, addresses, sermons and other works of the same nature within the meaning of the expression "literary and artistic works". Further Article 2bis(1) of the Convention provides that members of the Union have the right to exclude,  wholly or in part, political speeches and speeches delivered in the course of legal proceedings from the list of works which are considered oral work and enjoy protection
. Unfortunately, Ethiopian Copyright Law has defined the term "works of oral nature" so broadly so as to include political speeches and speeches delivered in the course of legal proceedings within the meaning of works of oral nature which enjoy copyright protection.  The copyright law does not have a special provision which governs the manner limitations are imposed on works of oral nature. As a result, resort has to be made to the general exception clauses which apply to teaching, libraries, quotations, etc. Besides defining political speeches, lectures, sermons as works of oral nature, the law has provided the manner how such works could be enjoyed by the public without violating the right of the copyright holder. Accordingly, Article 13(3) of the Ethiopian Copyright Law allows the reproduction in a newspaper or periodical, the broadcasting or other communication to the public of a political speech, lecture, sermon, or other work of a similar nature so long as it is delivered in public. Such reproduction or broadcasting is allowed only to the extent justified by the purpose of providing current information. Such a limitation allows the mass of illiterate citizen living in rural Ethiopia to listen through radios
 to political speeches they could not hear because of poor infrastructure. 
4.
The Requirement of Fixation

Article 6 of the Ethiopian Copyright Law lays down the requirements for copyright protection. According to the first half of this provision, the author of a work shall irrespective of the quality of the work and the purpose for which the work may have been created be entitled to protection for his work with out any formality and upon creation. According to this part of the provision, creation of a work gives rise to protection. The implication of this is that a song sung, a speech delivered in public, etc. do give rise to protection immediately upon creation. Authors do not need to put their creation in any material form so as to get legal protection
. The second half of the same provision has introduced besides the requirement of originality a new requirement. Accordingly, in order to enjoy protection a work has to be original, and fixed. The requirement of originality being a universal requirement for copyright protection has been well received by a number of scholars in Ethiopia. The problem we have is with the requirement of fixation which is new to the Ethiopian Copyright Law
. The same law defines the term "fixation" to mean the embodiment of works or images or sounds, or of the representation thereof from which they can be perceived, reproduced or communicated through a device prepared for the purpose
. The definition has made it possible for any storage to be an appropriate storage.


Seen from the practice in Ethiopia, at least from the perspective of the music industry, the requirement of fixation has negative effects on the mass of people, who is illiterate, and does not have access to modern technology, but create copyrightable works. Ethiopia is a country, to borrow the phrase used by the Federal Constitution
 of the country, of diverse nations, nationalities, and people, where some 80 ethnic groups live together. These groups speak their own language and have their own culture. The culture of these people has found expression through the copyright industry: books and articles, music albums, documentary films, etc. are written and produced based upon the culture of these groups. In recent years this has given a boom for the copyright industry.

Unfortunately, the majority of the creators is uneducated and has little or no access to technology or know-how as to how they can fix their works and ensure protection. As a result, those few who have the money go around the country and collect 'works" which are not yet fixed and get the economical benefit out of it
. As a result, the masses have been robbed off the economic benefits out of their creation. Besides, the real authors of these works are not even recognized as authors of their creation since the requirement of fixation wouldn't allow protection before fixation. As a result of this requirement courts are not allowed to entertain a dispute involving unfixed works.
The implication of the introduction of the requirement of fixation is two-fold: negative and positive. On the one hand, such an introduction has limited the availability of copyright protection to the few literate and who have a better access to technology. This is more visible in the music industry. On the positive side, such an introduction has limited the availability of copyright protection to only works which have found embodiment from which they can be perceived. This allows accessibility of works which have not found embodiment from which they can be perceived to those who want to utilize such works without any restriction. This has a positive implication in ensuring access to knowledge which is vital in expanding education.
5.
Parallel Imports
Discussing the issue of parallel imports, Jehoram
 tries to give a working definition of the term parallel import. According to him, parallel import occurs when authentic – not counterfeited – products are imported cheaply, without the consent of the producer who has a trade mark, copyright, patent or other intellectual property right in these products, with the aim to compete with the producer's own products, which he himself had originally marketed abroad at a lower price. Jehoram further states that it now depends on the intellectual property laws of the county of import, whether such an import is an infringement of the rights of the producer
. If the intellectual property laws of the country of import follows the principle of national (or territorial) exhaustion, such an import violates the rights of the IP right holder. If the intellectual property laws of the country of import follows the principle of international exhaustion, such an import will not violate the rights of the IP rights holder.


The position of international instruments on this issue is clear. TRIPS in Article 6 provides, inter alias, that "nothing in this Agreement shall be used to address the issue of the exhaustion of intellectual property rights"
. Meaning Member States can decide for themselves which of the two principles they want to adopt. A country which adopts the principle of international exhaustion allows the importation of copyright works
. But if a country opts for the principle of national exhaustion such is not possible. As a result, we can rightly say that parallel import can be an important tool for countries like Ethiopia to gain access to knowledge which is contained in copyrighted materials. Unfortunately, the Ethiopian Copyright Law acknowledges importation of original or copies of the work as part of the bundle of rights granted to copyright owners. By doing so Ethiopian Copyright Law has adopted the principle of national exhaustion. According to the principle of national exhaustion, a book which is lawfully placed in the market in the US cannot be imported to Ethiopia subsequently by a trader
 for sell without the permission of the owner of the copyright holder. Also the same book cannot be imported from elsewhere, where it is cheap, to Ethiopia, where the copyright holder has lawfully put the material in the market but is expensive, without the permission of the owner of the copyright holder. Such a restriction imposed by adopting the principle of national exhaustion will negatively affect access to knowledge.

Following the principle of international exhaustion allows the importation to Ethiopia of books from wherever they are lawfully placed in the market. The permission of the copyright holder is not important since the copyright holder is considered to have exhausted his right. Given the fact that TRIPS does not oblige member States to adopt neither of the principles and the fact that Ethiopia has much to benefit from adopting the principle of international exhaustion, the writers recommend its adoption.

6.
Non-Voluntary License for Reproduction, Translation and Broadcasting  

Article 7(1) lit. (a), (b), (h) of the Ethiopian Copyright Law recognize reproduction, translation and broadcasting of work as part of the bundle of economic rights of authors. Despite the recognition of these rights as economic rights belonging to the author, Article 17(1) of the same law gives the Ethiopian Intellectual Property Office the right to grant, notwithstanding the opposition by the copyright owner, heir, or legatee, a license to authorize the reproduction, translation or broadcasting of a published work
. This provision, i.e. Article 17, appears to create a sweeping compulsory licensing authority.  Because of such fear, the WTO Accession Committee had received a request from a Member State of the WTO for an elaboration on this point. The reply in part reads: "Article 17(1) of Proclamation No.410/2004 gives authority to the Ethiopian Intellectual Property Office [...] to grant a compulsory license to authorize the reproduction, translation or broadcasting of a published work. Although it is in its early stage a regulation is under preparation as per Article 17(2) of Proclamation No.410/2004 to determine the conditions and forms for the issuance of a compulsory license. In the process of drafting the regulation consideration will be given to the three- step test prescribed in Article 13 of the TRIPS Agreement and they will address the special cases under which a compulsory license may be issued with in the meaning of this Article.  The regulation will include the conditions of issuance of non-voluntary license for the reproduction, translation or broadcasting of a published work subject to the payment of royalty. Article 17 of Proclamation No.410/2004 is drafted in line with the appendix of the Berne Convention, which is incorporated in to the TRIPS Agreement."

Part III:
Conclusion and Recommendations
The Ethiopian Copyright Law was promulgated in 2004. The law has introduced stronger rights to creators and has put in place a stronger enforcement mechanism. This should be compared to the benefit the nation would get if these rights are relaxed. In order to achieve this, the Ethiopian Government should consider revision of the current Copyright Law. The objective of such revision has to be to draft the pertinent provisions on exceptions and limitations in such a way that the country fulfills its obligations under international treaties thereby ensuring the rights of its citizens to access to knowledge which is vital in achieving the vision of the Ethiopian Government, which, inter alia, is to expand tertiary education to a significant portion of the population. Such a revision, however, should be conducted over a long period of time so that new developments could be considered in the revision process. Following are the major points such a revision should address. 

· Despite the fact that Ethiopia is not yet a signatory to the major IP instruments, national IP laws are in line with the minimum standard set in these instruments. As part of the body of national IP laws, the Copyright Law in place in many instances exceeds minimum standards set under international instruments. In light of the current state of higher education in Ethiopia, the provisions on exceptions and limitations should be revised in such a way that allows minimum protection as stipulated in international instruments.

· The use of the term "reproduction" in Article 11 Ethiopian Copyright Law has to be replaced by the term "utilization", a term which is employed by the corresponding Berne Convention provision and has a broader meaning. If the later is adopted the translation and adaptation of a work for the purpose of teaching would be possible.

· Also the amount of work which could be reproduced, as per Article 11 Ethiopian Copyright Law, should be made clear. Otherwise, the reading of this provision will allow the reproduction of the whole or substantial part of a work. Such a practice has the potential of killing the culture of writing which is right now at an infant stage.

· The distinction which Article 32(c) Ethiopian Copyright Law makes should give us also a reason of concern. This provision makes an indirect distinction between performances and sound recordings which have been published as teaching or instructional materials and those works which are not teaching or instructional materials. The distinction is that the exceptions and limitations are imposed on the later while the former products are not the subject of any exception and limitations. Such distinction is not fair and as a result has to be avoided. The writers argue that exceptions and limitations should be possible for both categories of products.

· The definition of those libraries which are "working not for gain" has to be expanded so as to benefit those libraries which are run by private colleges. These libraries should be considered as part of the educational institutions which enjoy the benefit of teaching exceptions stipulated by the Copyright Law.

· The exception stipulated under Article 12 Ethiopian Copyright Law is something which could be enjoyed only by libraries, archives, and similar institutions. The reality on the ground is such that education institutions establish libraries after producing copies from the collection of existing libraries. In order to accommodate this reality, education institutions should be allowed to enjoy the exception provided under this Article.

· The requirement of fixation introduced by the current Copyright Law has to be abandoned. The introduction of this requirement addresses the difficulties which courts used to face in determining infringing products. This, however, should not be achieved by robbing innocent and illiterate people their right on works created by them. The existing practice goes against the policy the Ethiopian Government is currently working on, viz. poverty reduction.

· In line with granting minimum rights, revision should also address the issue of which of the two principles, i.e. national or international exhaustion principles, should be introduced by the Copyright Law.
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